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IN THE COURT OF THE CIVIL JUDGE AT UDALGURI 

        Present:  Mr. R Lal, AJS 

    Title Suit No: 03 of 2013 

    Golap Chauhan 

          Vs 

1. Lalita Devi. 

2. Bhola Chauhan 

3. Sankar Chauhan. 

4. Sabitri Devi 

5. State of Assam. 

6. O/C Udalguri PS. 

7. Dwarendra Nath 

HazowaryI/O of GR 

case No.180/09 

Date of Argument: 29.07.2015 

Date of Judgment: 29.07.2015 

Advocate for Plaintiff: P. Sutradhar 

Advocate for Defendant: D. Saharia 

Cases referred: 

AIR 1957 Mad 646 
AIR 1966 Cal 388 
(2014) 0 Supreme (Delhi) 127 
  

   JUDGMENT 

1. Shorn of un-necessary details the case of the plaintiff is that 

he was arrested in a police case and prosecuted without 

valid or just reason. The trial ended in acquittal by Judgment 

dated 25.06.2012.In that background, the instant suit has 

been moved seeking declaration of status to the effect that 

the institution of the criminal case against him was done 
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maliciously and further seeking compensation of Rs.300000/ 

for the loss occasioned. 

 

2. According to the plaintiff the criminal case was born out of 

an FIR dated 12.05.2009 filed by defendant No.1 stating 

inter-alia that the accused (plaintiff) had sexual intercourse 

with his (informant) sister on 10.05.2009 and was caught red 

handed in the act. It is pleaded, in the plaint that because of 

the FIR, police registered Udalguri PS case 93/2009 under 

Section 448/376 IPC and arrested the plaintiff and that he 

had to spent 21 days in jail before being released on bail by 

Hon’ble Sessions Judge. 

 

3. The plaintiff has relied upon the observation made by the 

Hon’ble Sessions Judge in the Judgment dated 25.06.2012 

and brought it on record that the Sessions Judge has opined 

that the incident was blown out of proportion by the 

informant inasmuch as the prosecutrix (defendant No.4) had 

all along maintained a consistent position that the sexual 

intercourse was done with her consent to canvass that the 

institution of the criminal case was done maliciously and with 

ulterior motive. 

 

4. The grievance of the plaintiff against defendants 2, 3 & 4 

seems to be that they have deposed false and fabricated 

statement before the Hon’ble Sessions Judge against the 

plaintiff and hence they have been roped in as the other 

principal defendants in the suit. It is the case of the plaintiff 

is that there was considerable loss of reputation because of 

the institution of the criminal case against him and it is 
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further stated that the plaintiff had to also spend a 

considerable amount of money as litigation expenses.     

 

5. The plaintiff has impleaded the State of Assam, the OC 

Udalguri PS and the investigating officer as defendant 

numbered 5 6 & 7 but clarified that he does not seek any 

relief from them and they have been made pro-forma 

defendants. 

 

6. Upon institution of the suit, summons was issued upon all 

the defendants. Defendants numbered 1 to 4 filed written 

statement of defence along with counter claim. The plaintiff 

has replied to the counter claim. Defendant 5 6 & 7 entered 

appearance through the learned Government Pleader. 

 

7. Written Statement of Defence & Counter Claim: The 

principal defendants have filed a joint written statement 

claiming that the suit is not maintainable inasmuch as the 

mandatory provision of Section 80 CPC has been flouted. The 

defendants stated that the FIR dated 12.05.209 depicted the 

true incident of 10.05.2009 and that the police case was not 

instituted with malice or with ulterior motive. 

 

8. It has been canvassed that on 10.05.2009, the defendant 

numbered 1, 2 & 3 had caught the plaintiff red handed 

having sexual intercourse with defendant numbered 4 and 

the FIR simply informed the true fact to OC Udalguri PS. 

 

9. The written statement claims that the incident as portrayed 

in the FIR was a true depiction of the incident dated 
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10.05.2009 and that the Hon’ble Sessions Judge, while 

acquitting the accused has also come to an opinion that 

there was a sexual act between the plaintiff and defendants 

No.4 on 10.05.2009 and that the acquittal was given only 

because the sexual act was consenting one. It is specifically 

stated that there is no finding in the judgment dated 

25.06.2012 that the story narrated by the prosecution 

witnesses is false. In that back ground the defendants have 

prayed for dismissal of the suit along with cost. 

 

10. Along with written statement the defendants have filed 

counter claim alleging inter-alia that there was a promise 

made by the plaintiff to defendants No.4 that he would 

marry her. It is the case of counter claimant that by filing 

this suit on 28.02.2013 the plaintiff have committed a breach 

of promise and in that backdrop they have sought pecuniary 

damages of Rs 500000/-(Rupees Five Lakhs) for loss of 

reputation and prestige of the  defendants No.4 and also for 

breach of promise.  

 

11. Replying to the counter claim the plaintiff for the first time 

and the only time took a plea that there was no sexual act 

between him and defendant No.4 on 10.05.2009 and that 

the whole case of the counter claimants is false and 

fabricated. The plaintiff has prayed for dismissal of the 

counter claim.  

 

12. Before going into the issues, I would like to point here that 

in the plaint the plaintiff have no-where stated that incident 

of sexual relation between him and defendant No.4 was false 
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and he has based his case, as comes out from reading the 

plaint, in the observation of the learned Sessions Judge that 

the informant had blown the incident out of proportion 

resulting in loss for reputation and prestige of the plaintiff. 

But in the reply to the counter claim the plaintiff has taken U 

turn and made new pleadings that the incident dated 

10.05.2009 as alleged in the FIR was totally false. Be that as 

it may and in view of the rival pleadings this Court had 

framed the following issues: 

 

13. Issues: (i) Whether the suit is maintainable? 

(ii) Whether there was love affair between the plaintiff and 

the defendant No.4? 

(iii) Whether the plaintiff made physical relation with the 

defendant No.4 alluring to marry her? 

(iv) Whether the FIR of Udalguri P/S case No. 93/09 (GR 

Case No. 180/09) had been lodged by the main defendants 

against the plaintiff, willfully, maliciously with an ulterior 

motive to cause injury (damage) to the person and 

properties of the plaintiff? 

(v) Whether the plaintiff committed no offence as alleged in 

the FIR of Udalguri P/S case No. 93/09? 

(vi) Whether the plaintiff is entitled to a decree against the 

main defendants to recover compensation of Rs 3,00000.00/- 

from them (main defendants) for damage caused to his 

(plaintiff) person and properties? What relief/reliefs the 

plaintiff is entitled to? 

(vii) Did the defendants maliciously prosecute the plaintiff 

without any reasonable and probable cause? 
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(viii) Whether plaintiff is entitled to get 

damages/compensation? 

(ix) To what relief/reliefs the (P) is entitled to? 

(x) Whether the defendant No.4 has suffered loss of 

reputation because of act of plaintiff? 

(xi) Whether the plaintiff has without just reason committed 

breach of promise of marriage by filing this suit? 

(xii) To what relief counter claimants are entitled to?   

 

14. DECISION AND THE REASONS THERE OF: I have heard 

the parties and studied the record. For purpose of clarity, I 

would begin issue-wise 

   

15. Issue no.I: In the instant suit, this Court had rejected the 

prayer for waiver of notice made under Section 80(2) CPC. 

Thereafter, the misc case was dismissed for default for non 

appearance of the plaintiff/petitioner. In other words, there is 

no proof on record to show that notice upon competent 

authority as enjoined was made by the plaintiff. In that view 

of the matter, the suit is not maintainable and is liable to be 

dismissed.   

 

16. Issue No.II & III: Issue No.II & III: There are three 

questions involved and the questions are inter-linked: Firstly, 

I have to decide whether there was a love affair or not 

between defendant No. 4 and plaintiff; And if so, secondly it 

has to be decided whether there was physical relation 

between the duo on 10.05.2009 or before that. The third 

question is whether there was a promise of marriage made by 
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the plaintiff to the defendant No.4. To determine these three 

factual questions, I need to re-produce the relevant portion of 

evidence of PW1 Golap Chauhan and DW1 Laita Devi for 

doing so would bring clarity. 

 

17. Golap Chauhan (PW1) has said that on 12.05.2009 the FIR 

was filed against him by defendant No.1 and on the basis of 

the FIR defendant No.6 registered a police case and 

defendant No.7 arrested him. PW1 has gone on to state that 

he had to remain in jail more than 21 days and only on 

03.06.2009 he could be released on jail. It is further deposed 

to that thereafter the defendant No.7 filed the charge sheet 

and in due course his case was committed to the Court of 

Hon’ble Sessions Judge. After conclusion of the trial, so 

testified PW1, the Hon’ble Sessions Judge acquitted him of 

the charges. 

 

18.  PW has relied upon some observation of the Hon’ble 

Sessions Judge which reads: “The prosecutrix has all along 

being claiming that he gave the consent to the accused to 

have sexual intercourse with him because the latter promised 

to marry her”.  It was further observed by the Hon’ble Judge 

while delivering the Judgment in Sessions 175 (D-U)/ 2012 on 

25.06.2013 that “the victim was having sexual relation with 

the accused behind the eyes of her family members and on 

the date of occurrence, the family members had caught hold 

the accused re-handed” to buttress that the filing of the 

criminal case was unjustified.  
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19. It is averred to by PW1 that because of the filing of the FIR 

by defendant No.1, he was put to un-necessary harassment 

and had to even undergo imprisonment during investigation. 

This vital witness has further stated on oath that he had to 

engage advocate and spent a considerable amount of money 

to protect himself during the trial and in such a situation, he 

has filed the suit seeking compensation of Rs 300,000/ only.  

 

20. In cross examination PW1 admitted that in the plaint, he has 

not presented his version of the incident. The defendant has 

further elicited from his mouth that in the plaint, the plaintiff 

has maintained a deafening silence on material facts like 

promise of marriage, love affair etc. This witness was 

constrained to further admit that in the Judgment passed by 

Hon’ble Sessions Judge there is no observation that 

prosecution case is false or malicious. It has also come out of 

the mouth of PW1 that he used to visit the house of the 

defendant to give tuition to defendant No. 4 (Lalita Devi).  

 

21. Lalita Devi examined as DW1 has begun by stating that 

plaintiff was a private tuition master and used to come to her 

house and in the course of such meeting love blossomed 

between the two. DW1 hsas further stated on oath that 

plaintiff had promised to marry her and believing in his 

promise she did not object to the physical relation with him. 

DW1 has specifically stated that on 10.052009 when she was 

having sex with Golap Chauhan (Plaintiff), her family 

members suddenly came inside and saw them in semi-nude 

condition. It has been averred by DW1 that when confronted 

the plaintiff replied that he intended to marry Lalita but did 
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not back on 11.05.2009 with a formal proposal for marriage.  

In that background, her elder brother filed the FIR on 

12.05.2009. 

 

22.  I have gone through the cross examination of Lalita Devi 

(DW1) recorded today. The plaintiff side has not even 

suggested that there was no love affair. Infact a careful 

reading of the cross examination would indicate that the 

plaintiff has tried to prove the love relation by confronting 

DW1 with her previous statement recorded before the learned 

Magistrate. I have also gone through her evidence when she 

appeared as a witness in the Sessions case. There too a 

similar pattern of cross examination was adopted by the 

defence (plaintiff) side.  

 

23. As discussed above, the affidavit filed by PW1 Golap 

Chauhan does not present his version of the incident. Inspite 

of the facts pleaded in the written statement there is no 

denial whatsoever by PW1 of a love affair. In view of the rule 

of pleadings, such non denial is material. What therefore is 

transparent is that the plaintiff, who is legally equipped, has 

taken a conscious decision not to deny the love affair. In the 

facts I conclude that there was a love affair between the 

plaintiff and defendant No. 4 and the issue No. II is decided 

in the affirmative.  

 

24. Now coming to the second and third question, I must state 

that a love affair, promise of marriage and physical relation 

between a young boy and a young girl is seldom made 

publicly. It is a private, personal matter. In that view of the 
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matter, I have to scrutinize the deposition of PW1 and DW 1 

and determine as what is the truth.  

25. With that end in view I have carefully gone through the 

record. Lalita Devi has maintained a consistent position that 

Golap Chauhan had promised to marry her and because of 

that she allowed him access to her body. Her statement 

under Section 164 Cr PC, her deposition before the Sessions 

Judge, and her written statement and her affidavit filed as 

DW1 all goes to show that her version has remained same 

that there was a love affair and that the plaintiff had 

promised to marry me. I find that so much was her belief in 

the plaintiff that even in her statement before the learned 

Magistrate u/S 164 Cr.P.C, she said that she still believes that 

Golap Chauhan would keep his promise and marry her.  

 

26. On the other hand, the plaintiff has not presented a coherent 

or consistent version of the incident. His counter claim goes 

against his own affidavit filed as PW1. In the plaint and in the 

affidavit, there is no description of the plaintiff version of the 

incident and during cross examination PW1 had to specifically 

admit that he has not denied the love affair or the sexual act.  

 

27. At this juncture it needs to be noted that the Judgment of 

the Hon’ble Sessions Judge dated 25.06.2012 nowhere 

observed that the allegation made in the FIR is false or 

concocted. The learned Sessions Judge in-fact observes as 

stated in the affidavit of PW1 and DW1 that the accused 

(plaintiff) was caught red handed while having sex with Lalita 

on 10.05.2009. The acquittal was given on the ground that 
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the sexual act was consensual between two majors. The 

finding of the Sessions Judge has attained finality.  

 

28. Taking note of the consistent version of DW1 and the varying 

stand of PW1, and for detailed reasons discussed in the 

preceding paragraphs, I hold and conclude that there was a 

promise of marriage and it also stands proved that the 

plaintiff was caught red handed while having sex with 

defendant No.4 on 10.05.2009. The issue No. III is decided 

accordingly.  

 

29. ISSUE No. IV & VII: The celebrated case laying down the 

law on malicious prosecution is ST Sahib Vs N Hasan Gilani 

Sahib reported in AIR 1957 Mad 646. The Hon’ble Madras 

High Court has laid down that action for malicious prosecution 

is not favoured in law and should be properly guarded and its 

true principles strictly adhered to since public policy favours 

the exposure of a crime and it is highly desirable that those 

reasonably suspected of commission of crime be subjected to 

the process of criminal law for the protection of the society 

and the citizen be accorded the immunity for bona fide efforts 

to bring anti-social members of the society to the bar of 

justice. It was thus held that to be successful in a suit for 

malicious prosecution, it is imperative for the plaintiff to show 

that the proceeding had been instituted against him for an 

offence which was groundless. The Hon’ble Court further 

observed that the termination of the proceeding is by itself 

not sufficient. What must be shown is that the institution of 
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the proceeding was “without probable cause” and “for 

malicious motives” ie for indirect and improper motive.  

 

30. I may bring to the notice of both parties that in Bharat 

Commerce & Industries Ltd Vs Surendra Nath Shukla AIR 

1966 Cal 388 the Division Bench of the Hon’ble Calcutta 

High Court observed that though in the past malice was 

identified with lack of reasonable and probable cause and 

often inferred from lack of reasonable and probable cause, 

but the concept of malice is to be kept distinct from the 

concept of lack of reasonable and probable cause; malice 

denotes spite or hatred against the individual and prosecution 

can be held to be malicious only if it is found to be 

vindictive, initiated to malign the plaintiff before the public. It 

was held that if there is an honest belief that the incident is 

true, then even though the belief is mistaken the charges of 

malicious prosecution wound not stand. 

 

31.  The Delhi High Court in a recent decision in Ganga Dhar 

Padhy Vs Prem Singh reported in (2014) 0 Supreme 

(Delhi) 127 has reiterated and affirmed the ratio of the 

Hon’ble Madras High Court and Hon’ble Calcutta High Court 

referred to above and held that in a suit for malicious 

prosecution, the plaintiff is under a duty to strictly prove all 

the ingredients.   

 

32. So being the legal position, when I revert to the finding on 

Issues No. II & III, I find that it stands proved that there was 

love affair and the duo were caught by the informant in a 

compromising position. Defendant No. 4 was the unmarried 
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sister of defendant No.1. In that background, the elder 

brother (defendant No.1) reporting the matter to the police 

may amount to blowing it out of proportion but it cannot be 

said that the FIR was lodged with spite, vengeance and 

without reasonable cause. 

 

33. It also needs to be pointed out that in the FIR the informant 

had described the incident dated 10.05.2009 and sought 

appropriate remedy. Beyond that the informant has not 

stated anything of the FIR. The content of the FIR, in the 

facts of the present case, cannot be labeled as propelled by 

spite, malice, vengeance or ulterior motive.  

 

34. What is perhaps of great importance to now put in black and 

white is that the accused (plaintiff) had preferred a criminal 

petition No. 329/2009 before the Hon’ble Gauhati High Court 

praying for discharge. Rejecting the prayer, the Gauhati High 

Court by Order dated 24.09.2009 held that there is prima 

facie material against the accused and justified the framing of 

charge against him.  

 

35. In any view of the matter therefore the case of malicious 

prosecution would not stand for by not allowing the 

discharge, the High Court had put a seal to the fact that at-

least prima-facie materials existed against the accused 

(plaintoff). The two issues are decided accordingly against the 

plaintiff. 

 

36. Issue No.V: I have gone through the content of FIR. The 

FIR stated that late on the night of 10.05.2009, defendant 
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No.4 was found in bed with the plaintiff in a compromising 

position. Defendant No. 4 was the un-married sister of the 

informant (defendant No.1). This fact stands proved in 

compromising position. In view of the decision on issues 

numbered II & III and in the light of the observation of the 

Hon’ble Sessions Judge in his Judgment dated 25.06.2013, 

the findings as regard the incident stand proved.  

 

37. Be it now noted that the FIR was registered by the O/C 

Udalguri PS as a case under Section 448/376 IPC. The FIR 

no-where stated that sexual act was done forcibly or against 

the will of defendant No.4. It is perhaps of great importance 

to point out that it was OC Udalguri PS who treated that FIR 

as disclosing a cognizable offence and used his discretion to 

register the case under Sections like 376 IPC. In registering 

the case under a particular provision of law, the informant 

has no role. The arrest of an accused is the discretion of the 

investigating officer. But inspite of these facts no relief has 

been claimed by the plaintiff against the defendant Nos. 5, 6 

& 7 and they have been made pro-forma defendants.  

 

38. I conclude that the plaintiff has been acquitted of the charge 

of rape and house trespass by the Hon’ble Sessions Judge 

and the Judgment has attained finality. At the same time, it 

stands proved that the content of the FIR in the mains was 

not un-true. What therefore comes out is that the incident 

described in the FIR, though true, does not constitute the 

offences charged. This issue is decided accordingly. 
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39. Issue No. VI VIII & IX: In view of the finding on issue no 

(II) (III) (IV) (V) & (VII) and taking note of the law laid down 

by Madras Calcutta and Delhi High Court I have no hesitation 

in holding that plaintiff is not entitled to declaration of status 

and/or to recover compensation from defendant numbered 1 

to 4.  

 

40. ISSUE No. X: DW1 has stated in her affidavit that by filing 

the suit in February 2013, the plaintiff has committed breach 

of promise of marriage and has subjected her to pain, 

indignity and stigma. Hence she has filed the counter claim 

seeking compensation of Rs 500,000/  

 

41. What needs to be determined is whether the counter 

claimant has suffered substantial loss of reputation because 

of the act of the plaintiff. In this context, I may place on 

record that in cross examination Lalita Devi (DW1) has stated 

that she would not have filed the counter claim had the 

plaintiff not filed the suit against her. It has also come out 

through the mouth of DW1 that she is now married to 

another person and is leaving happily. DW1 admitted that 

their relation with neighbours and other relations is good. The 

informant Bhola Singh Chauhan examined as DW4 has stated 

similarly during cross examination that had the plaintiff not 

filed the suit, he would not moved the counter claim. In view 

of such evidence I hold that the defendants have not been 

able to prove loss of reputation because of the act of the 

plaintiff. 
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42. ISSUE No. XI: It stands proved that there was love affair 

between the plaintiff and the defendant No.4. It also stands 

proved that there was a promise of marriage. At the same 

time, it has also come on record that within 2 days of the 

incident dated 10.05.2009 a criminal prosecution was started 

by the family members of Lalita Devi (defendant) against the 

plaintiff. In that case, the plaintiff had to suffer arrest and 

imprisonment during the stage of investigation and was 

released on bail only after 21 days. He faced trial spanning 

about 3 years.  

 

43. It cannot be disputed, whatever be the reasons, that 

because of the love affair, the plaintiff suffered immensely. In 

such circumstance the non fulfillment of the promise of 

marriage made to a girl whom he once loved but because of 

(girl) whose family he had to suffer so much cannot be called 

unjustified.  

 

44. People may not keep their promise when there is substantial 

change in circumstances as has happened in the instant case. 

Time had changed. In four years much water had flown down 

the Brahmaputra. The girl had not done anything in 2010 

2011 or 2012 to indicate that she was ready and willing to 

marry the plaintiff against the wishes of her family. The not 

keeping of the promise of marriage in such circumstance is 

justifiable. This issue is decided accordingly in favour of the 

plaintiff.  

 

45. ISSUE No. XII: In view of the decision on issues No. X and 

XI the counter claimants are not entitled to any relief.  
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      ORDER    

I hold the suit stands dismissed. The counter claim is also 

dismissed. I am not inclined to impose any cost on either of 

the parties in the peculiar facts and circumstance of the 

present case. Prepare a decree within 15 days 

Given under my hand and seal of this Court on this the 29th 

day of July 2015. 

        

(R. Lal) 

        Civil Judge, Udalguri 
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  ANNEXURE 

PLAINTIFF SIDE: 

Number of Plaintiff witnesses examined: 01. 

i. PW1 Golap Chauhan 

Number of Plaintiff documents exhibited: Nil 

DEFENDANT SIDE: 

Number of Defendant witnesses examined: 04 

i. DW1 Lalita Devi 

ii. DW2 Sabitri Devi. 

iii. DW3 Sankar Chauhan. 

iv. DW4 Bhola Singh Chauhan. 

Number of Defendant documents exhibited: 04 

i.   Exhibit A is the FIR in Udalguri PS 93/2009. 

ii. Exhibit B Statement U/S 164 CrPC in Sessions No. 120/09. 

iii. Exhibit C is deposition of Bhola Singh Chauhan in Sessions No. 

120/09. 

iv. Exhibit D is the record of Sessions Case No. 175 (D-U)/12 

 

        (R. Lal) 

        Civil Judge, Udalguri 

 

 

    


